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ABSTRACT

The COVID-19 coronavirus pandemic, which has spread to all countries of the world, has
posed new challenges in terms of legal, socio-economic, political, and social
development. The pandemic produced a need for a mechanism of legal regulation of a
special organization of the remote work, working hours, workplace, working conditions,
etc. The study aims to analyze and compare the legal regulation of remote work under the
introduction of restrictive measures caused by the spread of COVID-19 in Ukraine and the
EU. The leading method was the method of comparative analysis. It helped to compare
the specifics of the practice of EU member states in the field of legal regulation of remote
work under the above conditions in Ukraine and the EU, identify how these issues are
regulated in other EU countries. In Ukraine, it is necessary to improve the rules for
regulating the responsibilities of the employer to compensate for the costs of a remote
worker, enshrining in law the obligation of the employer to provide the employee with
computer equipment, means of communication. The experience of European countries
proves it is necessary to implement “right to disconnect” in Ukraine. Information and
knowledge gained from the experience of different EU countries can be used as a basis
for the adaptation and development of new relevant provisions in Ukraine.

Keywords: remote work, telework, home-based work, EU standards, Ukrainian
legislation.
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1 INTRODUCTION

In January 2020, the World Health Organization announced an outbreak of a new
coronavirus disease. Because the disease has a high risk of spreading coronavirus,
countries around the world have taken steps to contain the COVID-19 outbreak. The
COVID-19 pandemic, which has spread to all countries of the world, has posed new
challenges in terms of legal, socio-economic, political and social development. The high
rate of spread of the disease, the rapid dynamics of the disease, the unpredictability of
variations in the development of infectious diseases for different people necessitated a
decision by the World Health Organization to declare a pandemic in March 2020.

As a result, governments have taken a number of operational measures, including
closing state borders, restricting freedom of movement, banning mass events, isolating
cities, and introducing mandatory quarantines. All this led to massive changes in the way
of life and economic activity. That is why employers also faced with a number of issues
due to the need to protect staff and protect their health from the coronavirus. The new
realities facing humanity in 2020, the rapid spread of the new coronavirus, are urging both
employers and employees to seek compromises and adapt to remote working conditions
(Rudenko et al, 2020).

As a result of the introduction of the pandemic regime in Ukraine and in the world,
an unprecedented situation was created, when the population was forced to resort to
flexible forms of work (Gorbacheva et al., 2021). The pandemic and quarantine restrictions
have deepened the relevance of flexible forms of employment and the need for people to
work remotely. Teleworking practices and policies could play a significant and essential
role of any business continuity plan in time of risk that prohibits employees from
performing their working tasks at their regular workplace or offices. Hence, telework gives
those employees the opportunity to perform their work tasks remotely and keep the
organization operational (Abulibdeh, 2020; Yaroshenko et al., 2019).

Therefore, teleworking has ceased to be considered as only one of the options, but

has become a necessity in the modern world. Moreover, distance employment began to
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be viewed not as a temporary option for organizing work, but as a format of permanent
employment. Moreover, survey evidence from Eurofound (2020) shows that close to 40%
of those working in the EU in April 2020 began to telework fulltime as a result of the
pandemic. As a result of restrictive government measures, nearly four out of every ten
employees in Europe have switched to telecommuting.

The process of transforming the institution of remote employment during the
coronavirus pandemic has become the focus of researches all around the world. On the
one hand, the virus gave impetus to a massive transition to a new model of employee-
employer interaction (Cohen, 2020), and on the other hand, it exposed a lot of problems
inherent in permanent employment without face-to-face contact with the workers (Hodder,
2020). In many countries, national labor laws still do not provide or have not provided till
recent time adequate guarantees for workers who switched to remote work (Vartolomei
2020).

Some issues of remote work were considered in the works of A. Rudenko, O.
Petyak., and N. Khanetska (2020), K. Gorbacheva (Gorbacheva et al., 2021), I. Koterlin
and A. Shtykh (2021), T. Kortukova, M. Dei, M. Blahodarnyi, and N. Kaminska (2020), A.
Abulibdeh (2020), L. Schur, M. Ameri, and D. Kruse (2020) and other scintists. A.
Rudenko, O. Petyak, and N. Khanetska (2020) analized the telecommuting in quarantine
and self-isolation during the COVID-19 pandemic. K. Gorbacheva, V. Nezhevelo, E.
Mishchenko (2021) conducted research on current problems of legal regulation of remote,
homework and flexible employment regime in Ukraine. I. Kotherlin and A. Shtykh (2021)
studied regulation of non-standard employment in Ukraine due to the effects of pandemic
restrictions. A. Abulibdeh (2020) tried to give an answer in his research wheather COVID-
19 mitigation measures promote telework practices. Special attention in foreign scientific
publications is paid to the state of the labor market after the end of the pandemic or the
abolition of measures to contain it (Schur et al., 2020).

At the same time, the issue of legal regulation of distance work in the context of the
introduction of restrictive measures caused by the spread of COVID-19 in Ukraine and the

EU is still relevant and needs a comprehensive study. However, the results presented in
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the article complete the results obtained in earlier studies. The study aims to analyze and
compare the legal regulation of remote work under the introduction of restrictive measures
caused by the spread of COVID-19 in Ukraine and the EU.

2 MATERIALS AND METHODS

The study of the legal regulation of remote work in the context of the introduction
of restrictive measures caused by the spread of COVID-19 in Ukraine and in the EU is
based on a systematic approach, which helped to comprehensively investigate the issue.
In addition, the study is based on the laws and principles of dialectics, which also
contribute to the study of the problems of legal regulation of remote work in the context of
COVID-19 in Ukraine and the EU. Thus, the study collected facts, analyzed concepts and
made conclusions. In the process of this work, previous research was correlated with new
ones.

Methodologically, the article used a discourse-analytical approach to the study of
this topic. The authors explore the context found in the documents related to the legal
regulation of remote work in the context of restrictive measures caused by the spread of
COVID-19 in Ukraine and the EU and thus contribute to understanding the concept of
remote work in COVID-19. The leading methods used in the article for the study were a
number of general scientific methods, such as the method of system analysis and
synthesis, deduction, induction, prediction, abstraction, generalization and analogy, as
well as a number of special methods of research and cognition, such as method of
comparative analysis, historical-legal, formal-legal and structural-functional methods.

The problem situation was formulated using the method of system analysis; the
goals of the research are defined, as well as the criteria for achieving the goals. In addition,
the method of system analysis helped to find a solution to the problem. The author's
conclusions were made using the method of deduction on the basis of other domestic and

foreign studies. The induction method also helped to make assumptions and proposals
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for the legal regulation of distance work in the context of the introduction of restrictive
measures caused by the spread of COVID-19 in Ukraine and the EU. Methods of
abstraction and generalization allowed to identify the main aspects that need to be taken
into account when implementing international standards for the legal regulation of
distance work in the context of the introduction of restrictive measures caused by the
spread of COVID-19 in national legislation.

It should be noted that the leading method in this study was the method of
comparative analysis. It helped to compare the specifics of the practice of EU member
states in the field of legal regulation of remote work in the context of the introduction of
restrictive measures caused by the spread of COVID-19, as well as to identify how these
issues are regulated in different EU countries. Information and knowledge gained from the
experience of different EU countries can be used as a basis for the adaptation and
development of new relevant provisions in Ukraine. In turn, the historical-legal method
helped to consider the objective process of development of legislation in the field of legal
regulation of remote work. With the help of the formal-legal method, the norms of law were
logically processed with the use of legal techniques, as well as the interpretation of the
norms of law concerning remote work in the conditions of introduction of restrictive

measures caused by the spread of COVID-19.

3 RESULTS

The COVID-19 coronavirus has become a new challenge for the world (Kortukova
et al., 2020). One of the many legal uncertainties of the COVID-19 pandemic is the status
of remote work (Arnow-Richman, 2020). In such conditions remote work became a key
source of economic and organisational resilience in times of crisis (Colbert, 2011).
Employee benefits of regular remote work include autonomy and temporal and spatial
flexibility in individual work processes (Bernstein, 2014). It led to measures and quarantine

throughout Ukraine. The term “quarantine” is defined by Ukrainian legislation as
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“administrative and health measures used to prevent the spread of a particularly
dangerous infectious disease” (Verkhovna Rada of Ukraine, 2000). Based on the
definition of quarantine, its introduction is associated with dangerous infectious diseases.
Thus, the introduction of quarantine indicates the existence of a threat of mass spread
among people of a dangerous infectious disease. Therefore, confirmation by labor
protection specialists about the danger of performing a labor function in such cases is not
necessary. Cases when such danger does not require additional confirmation are
established by the act of the Cabinet of Ministers of Ukraine, which introduces quarantine
and other acts adopted for its implementation.

In order to implement the measures provided by law in case of quarantine,
employers are obliged to take all possible measures to preserve the health of citizens,
non-spread of coronavirus disease and decide on further work and determine the
conditions of working relations with employees. Among such measures: providing
employees with annual basic and additional leave, other paid leave provided by law;
granting unpaid leave at the request of employees; carrying out activities on a part-time
basis; temporary introduction of remote or home work; introduction of downtime;
continuation of work in the usual mode under the condition of application of means of
individual and collective protection. In our article we will analyze the issues of remote work
in the period of COVID-19. It should be noted that the issue of teleworking until 2020 in
Ukraine did not have a clear legal regulation. Regulators have always questioned the
existence of telework, and employers are reluctant to document it, especially given the
inability to properly protect their interests. However, the quarantine introduced by the
Cabinet of Ministers of Ukraine (2020) on March 12, 2020 forced all employers and
employees to look for ways to build labor relations in the new realities, which introduced
restrictions on the stay of people in the employer's office.

Therefore, on February 4, 2021, the Verkhovna Rada of Ukraine (2021) adopted
the Law “On Amendments to Certain Legislative Acts of Ukraine on Improving the Legal
Regulation of Telework, Homework and Work Using Flexible Working Hours”. According

to this law, for the period of quarantine or restrictive measures related to the spread of
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coronavirus disease (COVID-19), the employer may instruct the employee, including a
civil servant, a local government employee, to perform the work specified in the
employment contract for a certain period, at home, as well as to provide leave to an
employee, including a civil servant, an employee of a local self-government body, with his
consent (Verkhovna Rada of Ukraine, 2020).

The law also provides for the distinction between remote work and home work. The
legislator clearly formulated the difference between these categories. One of the main
fundamental differences between home and remote work is the need to clearly define the
territorial location of the employee, indicating the full address where the work is performed
(Yaroshenko & Tomashevski, 2021). If the employee changes the place of residence for
any reason, where he performs his functional duties, it means in fact, he changes his
place of work, the employee is obliged to notify the employer of such a change. Moreover,
the employee is obliged to agree with the employer, both the place of work at home and
change the actual location for work. In the case of the home-based work, the employer,
the owner or his authorized body is obliged to provide the employee with the means of
production, materials and tools necessary for the employee to perform home-based work.
In addition, the normative document regulates the issues of creating safe working
conditions for employees when using both home and remote work. However, a wider
range of responsibilities for the employee to ensure and adhere to safety at a specific
workplace outside the enterprise, institution, timely training, as well as prevention of
threats of various kinds, rests with the employer, owner or his authorized body, if
determined it is home-based work.

Remote work is defined in law as a form of work organization in which work is
performed by an employee outside the work premises or territory of the owner or his
authorized body, in any place of the employee's choice and using information and
communication technologies (Yaroshenko et al., 2020). Moreover, the introduction of
remote work provides the possibility of combining remote work with work in the workplace
at the enterprise. The regulation of such a combination of forms of work is determined by

agreement of the parties. In the case of the introduction of remote work, the responsibility
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for maintaining and ensuring safe working conditions rests with the employee, as the
territorial location and performance of the relevant work rests with the employee. One of
the priorities of introducing remote work as a form of work organization, when applying
flexible working hours, from the employee's point of view is the ability to independently
choose the place of work, without notifying the employer of its location, subject to
contractual obligations.

Thus, the essence of remote work is in distancing oneself from the office and the
team of colleagues, while homework is work within a clearly defined location, for example,
at home. I. Kiselev (2005) understood the term “remote work” as a type of work performed
in a city far from the central office, which excludes the possibility of communication
between the employee and management and employees. Remote work is defined as the
use of information and communication technologies such as smartphones, tablets, laptops
and desktops to perform work outside the employer's premises (Eurofound & International
Labor Orgaization, 2017). In other words, remote work means work performed using

information and communication technologies, separate from the employer.

5 DISCUSSION

During the pandemic, all enterprises and organizations, regardless of the scale and
scope of activity, faced significant difficulties; the greatest problems were observed in such
sectors as air transportation, tourism, hotel and restaurant business, and the service
sector. A number of sectors of the economy are faced with a real threat of a sharp decline
in income, dismissal of bankruptcy workers. Small and medium-sized enterprises found
themselves in a particularly difficult situation, as it became difficult for them to maintain
business activity in the current environment. Travel bans, border closures, and quarantine
measures have significantly limited the ability of many workers to perform their work
duties, which negatively affected their incomes, especially those who are informally

employed in temporary jobs.
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One of the way out in such situation was introduction of remote work and it is legal
regulation. It should be noted, that legal regulation of remote work within the European
Union is carried out primarily on the basis of the Framework Agreement on Telework
(European Trade Union Confederation, 2002), which is of particular importance as it is the
first European agreement implemented by the social partners themselves. This framework
agreement is a fundamental step in the European social dialogue, as it is the first to be
implemented on a voluntary basis in accordance with Article 154 of the Treaty on the
Functioning of the EU. The purpose of this framework agreement is, on the one hand, to
create common standards for the working conditions of remote workers at European level
and, on the other, to harmonize the needs of employers and workers. Thus, remote
workers are given the same general protection as employees who perform their work on
the company's premises.

According to this document, remote work is understood as one of the forms of
organizing and/or performing work using information technology in the context of an
employment contract, where work, which can also be performed in the employer's
premises, is carried out outside these premises on a regular basis. As a general rule in
the European Union, the employer undertakes to provide the remote worker with
equipment and compensate for the costs of communication services (Tomashevski &
Yaroshenko, 2020). The procedure for ensuring the safety of the employee is regulated
in detail. However, it should be noted that the Framework Agreement, which defines the
basic approaches to the regulation of remote work, is being supplemented and expanded
at the level of member states of EU.

In Germany, a distinction is made between homework, which is regulated by the
Home Work Act (Heimarbeitsgesetz) (Bundesministerium der Justiz und far
Verbraucherschutz, 1951), remote work, which is regulated by the Job Ordinance
(Bundesministerium der Justiz und fur Verbraucherschutz, 2004) and so-called “mobile
work” (mobilen arbeiten), which is not regulated by law. The Home Work Act in Germany
was passed in 1951. Itis essentially aimed at regulating the work performed by employees

at home. For the first time in German law, the requirements for remote workers' jobs were
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enshrined in paragraph 7 of Section 2 of the Arbeitsstattenverordnung
(Bundesministerium der Justiz und fur Verbraucherschutz, 2004), which entered into force
in 2004. Usually, according to this decree, the employee's workplace is located exclusively
in the employee's private area. Mobile work is understood to mean that an employee
performs work while on the move or in an indefinite workplace. This can be, for example,
during a flight or trip.

Unlike German law, Swiss law recognizes a special form of employment contract
at home (Heimarbeitsvertrages). Under a home work contract, the employee undertakes
to perform the work assigned to him at home alone or with family members and to receive
payment from the employer. The legal regulation of the contract of work at home is
enshrined in part five of the Swiss Federal Civil Code of 1911, namely Article 351 (The
Federal Assembly of the Swiss Confederation, 1911).

Legal regulation of remote work in France is carried out on the basis of the French
Labor Code (French Parliament, 1966), namely Section 4 of Chapter Il, Articles L1222-9
- L1222-11. According to Article L1222-9 of the French Labor Code, remote work is any
work performed by an employee outside the employer's premises (office) on a voluntary
and regular basis using information and communication technologies within the framework
of the employment contract or its annex. Remote worker is any employee of the company
who performs remote work. The Labor Code defines the responsibilities of the employer
for remote workers: 1) the employer bears all costs associated with the performance of
remote work, including the cost of equipment, software, correspondence costs (stamps,
envelopes, etc.), means of communication and their maintenance; 2) imposes restrictions
on the use of equipment or tools or services and penalties for non-compliance with such
restrictions on the use of electronic communications; 3) determines the priorities for the
application or non-application of remote work, taking into account the qualifications and
professional skills of the employee; 4) the employer organizes an annual service, which
should include information about the business conditions of the employee and his
workload; 5) sets the time (period) during which he can usually contact the employee.
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The Belgian National Collective Bargaining Agreement of 2005 (National Labor
Council, 2005) in article 6 provides that an individual agreement concluded prior to the
commencement of remote workers must contain the following information in writing: the
days when remote work is performed and, if necessary, the number of days and/or hours
the employee is present at the enterprise; the periods during which an employee can
request technical support; the way in which the employer covers the costs of the
equipment; procedure for payment and malfunctions of equipment; the conditions under
which the employee can return to work at the employer's premises. It should be noted that
the Agreement successfully implements the Framework Agreement on Telework from
2002 and introduces new, improved mechanisms for regulating this atypical form of work
organization.

In accordance with Luxembourg law (Union of Luxembourg Enterprises, 2006), in
addition to what is stipulated at EU level, an employment contract with a remote worker
must have clauses dedicated to: the place from which the remote worker performs work;
a description of the tasks to be performed in a way that allows the teleworker to compare
himself with peers on the employer's premises; employee classification in the wage scale;
the days and hours at which employees have the opportunity to contact the employer; an
accurate description of the equipment supplied and installed by the employer; information
on insurance of equipment in the event of fire, flood, theft, etc. Remote work in Italy is
governed by the Regulations on Teleworking in Public Authorities (Parlamento Italiano,
1998) in accordance with Law No. 191 of 16 June 1998 (Parlamento Italiano, 1998b). The
law allows the use of remote work in government agencies. In particular, Article 4 of this
Law establishes the norm: “In order to rationalize the organization of work and achieve
savings in management through the flexible use of human resources, public authorities
may use remote forms of work. To this end, they may install equipment and connect
telephone and other data necessary for the employee to perform the work.” Employees
can be returned to normal work, i.e. the change of remote work to normal work at the

request of the employee.
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Thus, the main difficulty in monitoring the extent of remote employment in the global
labor market is the lack of uniform international standards for statistical surveillance of this
category of workers. The ILO has already recognized this problem and in June 2020
issued a manual on measuring remote employment, which, among other things,
eliminated the terminological confusion of types of extracurricular activities (Matli, 2020).
First, the categories “remote work”, “telework”, “work at home” and “home-based work”
were defined. In the first case, the job functions are performed in whole or in part in a
workplace other than the workplace. The second term differs from the first by the
mandatory use in the working process the personal electronic devices, such as a
computer, tablet or phone. Work tied to the house is considered to be work that is
performed in whole or in part at the employee's place of residence, i.e. the house is an
actual workplace (for example, farms). Home-based worker are people who normally do
their work at home, regardless of whether their own home can be considered the place of

work. Thus, homework is a subcategory in the category of work at home.

6 CONCLUSION

The article examines the main problematic aspects that arise in the introduction of
forms of remote work in Ukraine and the EU, analyzes the main legislative changes to
regulate the use of remote work, and so on. It should be noted, that in the period of
globalization and the development of information and communication systems, new non-
standard forms of employment appear, designed to meet the needs of modern society.
One of these new flexible forms of employment is remote work, which has already found
legislative support in most countries of the world.

Moreover, in 2020, due to the epidemic and the introduced quarantine restrictions,
employers were faced with the need to transfer their staff to the remote work. It should be
noted, that today, given the need for distancing caused by the COVID-19 pandemic in the

EU Member States and in Ukraine, there is a tendency to expand the regulation of
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telework. The conducted comparative legal research allows to determine the main
directions of improving the legislation regulating distance work and guaranteeing the
constitutional right of everyone to freedom of work.

In Ukraine, in particular, it is necessary to improve the rules for regulating the
responsibilities of the employer to compensate for the costs of a remote worker, enshrining
in law the obligation of the employer to provide the employee with computer equipment,
means of communication. If the employee uses his own means of communication, the
employer is obliged to reimburse the employee. This rule will avoid the transfer of costs
of the employer for the equipment of the workplace to the employee. In addition, the
employer's obligation to reimburse the employee for the costs of obtaining an electronic
digital signature should be established.

Remote work is gaining relevance. The COVID-19 pandemic played an important
role in this. But scientists warn, that it can negatively affect health. That is why further
research is needed on employee health and the impact of modern computer technology.
The experience of European countries shows that the employer must be responsible for
the health of remote workers. Violation of the regime of work and rest has a negative
impact on the health of remote workers. The current legislation of Ukraine treats this issue
unnecessarily liberally, while the legislation of some countries already enshrines the “right
to disconnect” - the possibility of a remote worker not to respond to e-mails, letters during
non-working hours. Thus, in the context of an exacerbation of the pandemic, there are still
many issues in the field of legal regulation of remote work. The prospect of further
research in this direction is to address issues of control over the performance of remote

work.
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